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NYS Sunshine Laws

Fre e d om of Information Law
Re q uire s g ove rnme nt ag e ncie s to  
p rovid e  acce ss to  ag e ncy re cord s 

O p e n Me e ting s Law
Prote cts the  rig ht to  atte nd  me e ting s of 
p ub lic b od ie s, liste n to  d e b ate s and  
watch the  d e cision-making  p roce ss in 
action.



FOIL
• Who is re q uire d  to  p rovid e  re cord s to  the  p ub lic?

• What typ e  of thing s can b e  acce sse d ?

• How d o you make  a re q ue st?

• Whe n d oe s the  ag e ncy have  to  re sp ond  to  your re q ue st?

• What can you d o  if you d on’t re ce ive  the  re q ue ste d  re cord s?



Who is required to provide records to the public?
FO IL g ove rns acce ss to  ag e ncy re cord s. 
• Ag e ncy: “any state  or municip al d e p artme nt, b oard , b ureau, 

d ivision, commission, committe e , p ub lic authority, p ub lic 
corp oration, council, o ffice  or o the r g ove rnme ntal e ntity 
p e rforming  a g ove rnme ntal or p rop rie tary function for the  state  or 
any one  or more  municip alitie s the re of, exce p t the  jud iciary or the  
state  le g islature .”

• Re co rd s Acce ss O ffice r: ag e ncie s must d e sig nate  one  or more  
p e rsons b y name  or sp e cific job  title .



Pop Quiz

Which of the  fo llowing  is no t an ag e ncy?

1. Dob b s Fe rry Union Fre e  School District

2. Fashion Institute  of Te chnolog y

3. We stche ste r County Board  of Le g islators

4. Ne w York Unive rsity

5. NYS Colle g e  of Ve te rinary Me d icine  at Corne ll Unive rsity

6. Brig hte r Choice  Charte r School



How do you m ake a 
request?

If agency is able, it must accept 
requests by email.

Agency cannot require use of a form 
but can require that requests be made 
in writing. 

Unless there are personal privacy 
concerns, a requestor should be 
permitted to remain anonymous. 



What type of th ings can  be accessed?

Ag e ncy re co rd s

• Re cord  means any information ke p t, he ld , file d , p rod uce d , or 
re p rod uce d  b y, with or for an ag e ncy … in any p hysical form 
whatsoe ve r includ ing , b ut not limite d  to, re p orts, state me nts, 
examinations, me morand a, op inions, fo ld e rs, file s, b ooks, manuals, 
p amp hle ts, forms, p ap e rs, d e sig ns, d rawing s, 



No requirem ent to create records

3 exce p tions:

1. Re cord  of vote

2. List: name , p ub lic office  ad d re ss, title , salary

3. Sub je ct matte r list

Must make  cop ie s or conve rt to  a p re fe rre d  format, if p ossib le .



Reasonably Describe Records Sought

• Ag e ncy must b e  ab le  to  locate  or re trie ve  the  re q ue ste d  re cord  
with reasonab le  e ffort

• Will like ly d iffe r b ase d  on whe the r the  re cord  is hard  p ap e r cop y or 
e le ctronic re cord  



What types of records can  be withheld?
An agency may deny access to records that: 

A. are specifically exempted from disclosure by state or federal statute;

B. if disclosed would constitute an unwarranted invasion of personal privacy under the provisions of subdivision two of 
section eighty-nine of this article;

C. if disclosed would impair present or imminent contract awards or collective bargaining negotiations;

D. are trade secrets or are submitted to an agency by a commercial enterprise or derived from information obtained from a 
commercial enterprise and which if disclosed would cause substantial injury to the competitive position of the subject 
enterprise;

E. are compiled for law enforcement purposes only to the extent that disclosure would:

i. interfere with law enforcement investigations or judicial proceedings, provided however, that any agency, which is not conducting 
the investigation that the requested records relate to, that is considering denying access pursuant to this subparagraph shall 
receive confirmation from the law enforcement or investigating agency conducting the investigation that disclosure of 
such records will interfere with an ongoing investigation;

ii. deprive a person of a right to a fair trial or impartial adjudication;

iii. identify a confidential source or disclose confidential information relating to a criminal investigation; or

iv. reveal criminal investigative techniques or procedures, except routine techniques and procedures;



What types of records can  be withheld? (con t’d)
An agency may deny access to records that: 

F. if disclosed could endanger the life or safety of any person;

G. are inter-agency or intra-agency materials which are not:

i. statistical or factual tabulations or data;

ii. instructions to staff that affect the public;

iii. final agency policy or determinations;

iv. external audits, including but not limited to audits performed by the comptroller and the federal government; or

H. are examination questions or answers which are requested prior to the final administration of such questions.

I. if disclosed, would jeopardize the capacity of an agency or an entity that has shared information with an agency to 
guarantee the security of its information technology assets, such assets encompassing both electronic information 
systems and infrastructures; 

Remainder relate to records maintained pursuant to vehicle and traffic law.



Exem pt by Statute

1. Attorne y-clie nt communications (CPLR)

2. Stud e nt re cord s (FERPA)

3. Me ntal health re cord s (Me ntal Hyg ie ne  Law)

4. Social Se curity Numb e rs (Pub lic O ffice rs Law 96-a)



Unwarran ted Invasion  of Personal Privacy
Examp le s:

• Emp loyme nt ap p lication of p e rson not hire d

• Unsub stantiate d  alle g ations of miscond uct

• Pe rsonal p hone  numb e rs (home  and  ce ll)

• Me d ical information

• Pub lic e mp loye e  home  ad d re sse s

• Lists of name s and  ad d re sse s of p e rsons if use d  for so licitation or 
fund -raising  p urp ose s

• Mug shots 



Law Enforcem ent
Re cord s must b e : 

1. Comp ile d  for law e nforce me nt p urp ose s, AND

2. Disclosure  would  cause  one  of the  harms e nvisione d  b y the  statute
i. interfere with law enforcement investigations or judicial proceedings, provided however, that any 

agency, which is not conducting the investigation that the requested records relate to, that is 
considering denying access pursuant to this subparagraph shall receive confirmation from the law 
enforcement or investigating agency conducting the investigation that disclosure of such records will 
interfere with an ongoing investigation;

ii. deprive a person of a right to a fair trial or impartial adjudication;

iii. identify a confidential source or disclose confidential information relating to a criminal investigation; or

iv. reveal criminal investigative techniques or procedures, except routine techniques and procedures;



In tra-Agency and In ter-Agency Material

1. Inte nd e d  to  p ro te ct the  d e lib e rative  p roce ss

2. Re q uire d  to  d isclose
i. Statistical o r factual information 
ii. Instructions to  staff that affe ct the  p ub lic
iii. Final ag e ncy p olicy or d e te rminations
iv. Exte rnal aud its



What can  you do if 
you don’t receive 
the requested 
records?

Whe n d e nie d  acce ss to  a re cord  or any p ortion 
the re of, ap p licant has 30 cale nd ar d ays to  
sub mit and  ad ministrative  ap p eal;

Two typ e s o f d e nials: 

1. Exp re ss d e nial o f acce ss – a re cord  
p osse sse d  b y an ag e ncy is withhe ld  in whole  
o r in p art

2. Constructive  d e nial o f acce ss – ag e ncy fails 
to  re sp ond  to  re q ue st within time  limits se t 
fo rth in statute



More about the right to appeal

• Must b e  sub mitte d  in writing  to  the  p e rson d e sig nate d  b y the  
ag e ncy to  d e te rmine  ap p eals or the  chie f exe cutive  or g ove rning  
b od y of the  ag e ncy.

• FO IL Ap p eals O ffice r cannot b e  the  same  as the  Re cord s Acce ss 
O ffice r;

• Within 10 b usine ss d ays, FO IL Ap p eals O ffice r must e ithe r p rovid e  
re cord s soug ht or “fully exp lain” reasons for furthe r d e nial (or a 
comb ination of b oth);



TIMELINE
• 5 b usine ss d ays-initial re sp onse

• 20 b usine ss d ays-if more  time  
ne e d e d

• Date  ce rtain – Reasonab le  und e r 
the  circumstance s

• No re p eate d  exte nsions

• 30 cale nd ar d ays to  ap p eal d e nial

• 10 b usine ss d ays for ag e ncy to  
re sp ond  to  ap p eal



What can  you do if the appeal is den ied?

• A p e rson d e nie d  acce ss to  a re cord  in an ap p eal may b ring  a court 
p roce e d ing  to  re vie w such d e nial. 

• 4 months afte r d e nial (may re q uire  Notice  of Claim) 

• The  ag e ncy b ears the  b urd e n of p roving  that such re cord  falls 
within one  of the  exe mp tions. 



Fees
Two Fe e  Structure s (not comb inab le )

1. $.25 p e r p hotocop y for cop ie s up  to  9 x 14 inche s

2. Actual cost of re p rod uction for all o the r re cord s
• 2-hour rule
• Cost of e le ctronic storag e  d e vice  (e .g ., thumb  d rive )
• Cost of having  cop y mad e  b y third  p arty ve nd or
• May not charg e  for search or re vie w time



Hypothetical: 
The  school d istrict that you work for re ce ntly hire d  a ne w b uild ing  
p rincip al (Don Drap e r) who has b e e n causing  sig nificant d ifficultie s 
for your me mb e rs. Accord ing  to  the  notice  announcing  Don’s 
ap p ointme nt, he  was p re viously e mp loye d  b y a District far up state .

Whe n you reach out to  the  local p re sid e nt of that District, you’re  
surp rise d  to  hear that the y’ve  ne ve r heard  of Don Drap e r. So  you 
sub mit a FO IL re q ue st asking  for Don’s job  ap p lication. The  District 
d e nie s your re q ue st claiming  that such d isclosure  would  constitute  
an unwarrante d  invasion of p rivacy.

What p o sit io n  w o uld  yo u  take  re g a rd ing  the ir d e n ia l? 



Open  Meetings Law
• Who is cove re d  b y the  law?

• What constitute s a me e ting ?

• What are  the  q uorum re q uire me nts?

• What are  the  notice  re q uire me nts?

• Whe n can a me e ting  b e  close d  to  the  p ub lic?

• Whe n is the  p ub lic allowe d  to  p articip ate ?

• How can you challe ng e  non-comp liance ?



Who is covered by the OML?
• The  O ML g ove rns the  cond uct of me e ting s of p ub lic b o d ie s.

• Pub lic b o d ie s: “any e ntity, for which a q uorum is re q uire d  in ord e r 
to  cond uct p ub lic b usine ss and  which consists of two or more  
me mb e rs, p e rforming  a g ove rnme ntal function for the  state  or for 
an ag e ncy or d e p artme nt the re of, o r for a p ub lic corp oration … or 
committe e  or sub committe e  or o the r similar b od y consisting  of 
me mb e rs of such p ub lic b od y or an e ntity create d  or ap p ointe d  to  
p e rform a ne ce ssary function in the  d e cision-making  p roce ss for 
which a q uorum is re q uire d  in ord e r to  cond uct p ub lic b usine ss 
and  which consists of two or more  me mb e rs…”



What constitu tes a m eeting?
“Me e ting ” is d e fine d  as “the  official conve ning  of a p ub lic b od y for 
the  p urp ose  of cond ucting  p ub lic b usine ss.” 

Any time  a q uorum of a p ub lic b od y g athe rs for the  p urp ose  of 
d iscussing  p ub lic b usine ss, the  me e ting  must b e  op e n to  the  p ub lic, 
re g ard le ss of whe the r the re  is inte nt to  act, and  re g ard le ss of the  
way the  g athe ring  is or may b e  characte rize d . 

The  d e finition also  authorize s me mb e rs of p ub lic b od ie s to  cond uct 
me e ting s b y vid e oconfe re nce  p rovid e d  that ce rtain re q uire me nts 
are  ad he re d  to. A me e ting  cannot valid ly b e  he ld  b y te le p hone  or b y 
e mail.



Video Conferencing

Stand ard  vid e oconfe re ncing

A p ub lic b od y may, und e r all circumstance s, allow its me mb e rs to  
atte nd  from any p hysical location that is op e n to  in-p e rson p ub lic 
atte nd ance . The  locations from which all me mb e rs will b e  atte nd ing , 
which must b e  op e n to  the  p ub lic, must also  b e  includ e d  in the  
me e ting  notice . 



Video Conferencing
Extraord inary Circumstance s vid e oconfe re ncing
• Ab se nt a d e clare d  state wid e  or ap p licab le  local d isaste r, a p ub lic 

b od y may act to  allow me mb e rs to  atte nd  a me e ting  b y 
vid e oconfe re nce  without op e ning  the  location to  in-p e rson p ub lic 
atte nd ance  und e r “extraord inary circumstance s” only. 

• Each p ub lic b od y that wishe s to  allow for re mote  atte nd ance  b y its 
me mb e rs at locations that d o  not allow for in-p e rson p hysical 
atte nd ance  b y the  p ub lic is re q uire d  to, afte r a p ub lic hearing , 
ad op t a local law or re so lution (d e p e nd ing  on the  typ e  of p ub lic 
b od y) authorizing  re mote  atte nd ance , and  e stab lishing  writte n 
p roce d ure s that se t forth what the y d e te rmine  to  b e  “extraord inary 
circumstance s.”



A note about quorum s…
• Means a majority of the  to tal me mb e rship  of a p ub lic b od y, 

notwithstand ing  ab se nce s or vacancie s.

• Me mb e rs who are  p articip ating  from a p hysical location that has 
b e e n p rop e rly notice d  and  is op e n to  in-p e rson p ub lic atte nd ance  
d o count toward  a q uorum and  may fully p articip ate  and  vote .

• Me mb e rs who are  vid e oconfe re ncing  from a re mote  location that 
is no t op e n to  in-p e rson p ub lic atte nd ance  d o  no t count toward  a 
q uorum unle ss the y have  a d isab ility that re nd e rs the m unab le  to  
p articip ate  in-p e rson. Re mote  p articip ants m ay, fully p articip ate  
and  vote  if a q uorum has o the rwise  b e e n me t. 



What are the notice requirem ents?
The  law re q uire s ad vance d  notice  of the  time  and  p lace  of all 
me e ting s. 
1. If a me e ting  is sche d ule d  at le ast a we e k in ad vance , no tice  must 

b e  g ive n to  the  p ub lic and  the  ne ws me d ia not le ss than 72 hours 
p rior to  the  me e ting . 

2. If sche d ule d  le ss than a we e k in ad vance , no tice  must b e  g ive n to  
the  p ub lic and  the  ne ws me d ia “to  the  exte nt p racticab le ” at a 
reasonab le  time  p rior to  the  me e ting . 

In b oth case s, no tice  must b e  p oste d  in d e sig nate d  p ub lic locations 
and , whe n p ossib le , online . 



A note about records to be discussed…
If the  ag e ncy maintains a re g ularly up d ate d  we b site  and  use s a hig h-
sp e e d  inte rne t conne ction, it is re q uire d  to  p ost re cord s [i.e ., d ocs 
sub je ct to  FO IL), p rop ose d  re so lutions, laws, rule s, re g ulations, 
p o licie s, o r an ame nd me nt the re to, that are  sche d ule d  to  b e  
d iscusse d  d uring  an op e n me e ting  at least 24 hours p rior to  the  
me e ting  to the  extent p racticab le . 

Pub lic O ffice rs Law § 103(e )



When can  a m eeting be closed to the public?
a. matte rs which will imp e ril the  p ub lic safe ty if d isclose d ;
b . any matte r which may d isclose  the  id e ntity o f a law e nforce me nt ag e nt o r informe r;
c. information re lating  to  curre nt o r future  inve stig ation or p rose cution of a criminal 

o ffe nse  which would  imp e ril e ffe ctive  law e nforce me nt if d isclose d ;
d . d iscussions re g ard ing  p rop ose d , p e nd ing  or curre nt litig ation;
e . co lle ctive  ne g otiations p ursuant to  article  fourte e n of the  civil se rvice  law;
f. the  me d ical, financial, cre d it o r e mp loyme nt histo ry of a p articular p e rson or 

corp oration, o r matte rs le ad ing  to  the  ap p ointme nt, e mp loyme nt, p romotion, 
d e motion, d iscip line , susp e nsion, d ismissal o r re moval o f a p articular p e rson or 
corp oration;

g . the  p re p aration, g rad ing  or ad ministration of examinations; and
h. the  p rop ose d  acq uisition, sale  o r le ase  of re al p rop e rty or the  p rop ose d  acq uisition 

of se curitie s, o r sale  o r exchang e  of se curitie s he ld  b y such p ub lic b od y, b ut only 
whe n p ub licity would  sub stantially affe ct the  value  the re of. 



When is the public allowed to participate?

• The  O ML d oe s not create  a rig ht to  p ub lic p articip ation 

• Pub lic b od ie s can create  reasonab le  rule s 



Hypothetical
In the  last round  of b arg aining , the  District trie d  to  ne g otiate  a d rug -te sting  p o licy. 
Ultimate ly, it was withd rawn near the  e nd  afte r re creational marijuana use  was le g alize d  
b e cause  the  p artie s re ache d  an ag re e me nt on all o the r ite ms, and  it was too  
comp licate d  to  p arse  out how le g alization could  b e  ad d re sse d . 

The  school b oard ’s ag e nd a for tomorrow’s me e ting  ind icate s that it will b e  vo ting  on a 
p rop ose d  d rug -te sting  p o licy. 

The  p rop ose d  p o licy is no t attache d  to  the  me e ting  no tice , and  it is no t availab le  on the  
d istrict’s we b site  e ve n thoug h o the r re cord s are  availab le . 

What can  yo u  d o ?



How can  you challenge non-com pliance?

FO IL
• CPLR Article  78 p roce e d ing

• Attorne y’s fe e s and  o the r 
reasonab le  litig ation costs can 
b e  award e d

O ML
• CPLR Article  78 p roce e d ing  

• Attorne y’s fe e s and  o the r 
reasonab le  litig ation costs can 
b e  award e d

• Invalid ate  action

• Re q uire  training



Resource:

Committe e  on O p e n Gove rnme nt we b site :

http s:/ /op e ng ove rnme nt.ny.g ov/

https://opengovernment.ny.gov/
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